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response to publicized requests for pro-
posals to the maximum extent prac-
tical;

(2) Recipients must solicit proposals
from an adequate number of qualified
sources;

(3) Recipients must have a method
for conducting technical evaluations of
the proposals received and for selecting
awardees;

(4) Recipients must award the con-
tract to the responsible firm whose
proposal is most advantageous to the
program, with price and other factors
considered; and

(5) Recipients may use competitive
proposal procedures for qualifications-
based procurement of architectural/en-
gineering (A/E) professional services
whereby competitor’s qualifications
are evaluated and the most qualified
competitor. is selected, subject to ne-
gotiation of fair and reasonable com-
pensation. This method, where price is
not used as a selection factor, may
only be used in the procurement of A/
E professional services. The recipient
may not use this method to purchase
other types of services even though A/
E firms are a potential source to per-
form the proposed effort.

(d) Noncompetitive proposals. (1) The
recipient may procure by noncompeti-
tive proposals only when the award of
a contract is infeasible under small
purchase procedures, sealed bids or
competitive proposals, and one of the
following circumstances applies:

(i) The item is available only from a
single source;

(ii) The public exigency or emergency
for the requirement will not permit a
delay resulting from competitive solic-
itation (a declaration of an emergency
under State law does not necessarily
constitute an emergency under the
EPA Superfund program’s criteria);

(iii) The award official authorized
noncompetitive proposals; or

(iv) After solicitation of a number of
sources, competition is determined to
be inadequate.

(2) When using noncompetitive pro-
curement, the recipient must conduct a
cost analysis in accordance with the
requirements described in § 35.6585 of
this subpart.

§ 35.6570 Use of the same engineer
during subsequent phases of re-
sponse.

(a) If the public notice clearly stated
the possibility that the firm or indi-
vidual selected could be awarded a con-
tract for follow-on services and initial
procurement complied with the pro-
curement requirements of this subpart,
the recipient of a CERCLA remedial re-
sponse Cooperative Agreement may use
the engineer procured to conduct any
or all of the follow-on engineering ac-
tivities without going through the pub-
lic notice and evaluation procedures.

(b) The recipient may also use the
same engineer during subsequent
phases of the project in the following
cases:

(1) Where the recipient conducted the
RI, FS, or design activities without
EPA assistance but is using CERCLA
funds for follow-on activities, the re-
cipient may use the engineer for subse-
quent work provided the recipient cer-
tifies:

(i) That it complied with the procure-
ment requirements in § 35.6565 of this
subpart when it selected the engineer
and the code of conduct requirements
described in 40 CFR 31.36(b)(3).

(ii) That any CERCLA-funded con-
tract between the engineer and the re-
cipient meets all of the other provi-
sions as described in the procurement
requirements in this subpart.

(2) Where EPA conducted the RI, FS,
or design activities but the recipient
will assume the responsibility for sub-
sequent phases of response under a Co-
operative Agreement, the recipient
may use, with the award official’s ap-
proval, EPA’s engineer contractor
without further public notice or eval-
uation provided the recipient follows
the rest of the procurement require-
ments of this subpart to award the con-
tract.

§ 35.6575 Restrictions on types of con-
tracts.

(a) Prohibited contracts. The recipi-
ent’s procurement system must not
allow cost-plus-percentage-of-cost (e.g.,
a multiplier which includes profit) or
percentage-of-construction-cost types
of contracts.

(b) Removal. Under a removal Cooper-
ative Agreement, the recipient must
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award a fixed price contract (lump
sum, unit price, or a combination of
the two) when procuring contractor
support, regardless of the procurement
method selected, unless the recipient
obtains the award official’s prior writ-
ten approval.

(c) Time and material contracts. The
recipient may use time and material
contracts only if no other type of con-
tract is suitable, and if the contract in-
cludes a ceiling price that the con-
tractor exceeds at its own risk.

§ 35.6580 Contracting with minority
and women’s business enterprises
(MBE/WBE), small businesses, and
labor surplus area firms.

(a) Procedures. The recipient must
comply with the six steps described in
40 CFR 31.36(e)(2) to ensure that MBEs,
WBEs, and small businesses are used
whenever possible as sources of sup-
plies, construction, and services. Tasks
to encourage small, minority, and
women’s business utilization in the
Superfund program are eligible for
funding under Core Program Coopera-
tive Agreements.

(b) Labor surplus firms. EPA encour-
ages recipients to procure supplies and
services from labor surplus area firms.

(c) ‘‘Fair share’’ objectives. It is EPA’s
policy that recipients award a fair
share of contracts to small, minority
and women’s businesses. The policy re-
quires that fair share objectives for mi-
nority and women-owned business en-
terprises be negotiated with the States
and/or recipients, but does not require
fair share objectives be established for
small businesses.

(1) Each recipient must establish an
annual ‘‘fair share’’ objective for MBE
and WBE use. A recipient is not re-
quired to attain a particular statistical
level of participation by race, eth-
nicity, or gender of the contractor’s
owners or managers.

(2) If the recipient is awarded more
than one Cooperative Agreement dur-
ing the year, the recipient may nego-
tiate an annual fair share for all Coop-
erative Agreements for that year. It is
not necessary to have a fair share for
each Cooperative Agreement. When a
Cooperative Agreement is awarded to a
recipient with which a ‘‘fair share’’
agreement has not been negotiated, the

recipient must not award any con-
tracts under the Cooperative Agree-
ment until the recipient has negotiated
a fair share objective with EPA.

§ 35.6585 Cost and price analysis.
(a) General. The recipient must con-

duct and document a cost or price anal-
ysis in connection with every procure-
ment action including contract modi-
fication.

(1) Cost analysis. The recipient must
conduct and document a cost analysis
for all negotiated contracts over $25,000
and for all change orders regardless of
price. A cost analysis is not required
when adequate price competition exists
and the recipient can establish price
reasonableness. The recipient must
base its determination of price reason-
ableness on a catalog or market price
of a commercial product sold in sub-
stantial quantities to the general pub-
lic, or on prices set by law or regula-
tion.

(2) Price analysis. In all instances
other than those described in (a)(1) of
this section, the recipient must per-
form a price analysis to determine the
reasonableness of the proposed con-
tract price.

(b) Profit analysis. For each contract
in which there is no price competition
and in all cases in which cost analysis
is performed, the recipient must nego-
tiate profit as a separate element of
the price. To establish a fair and rea-
sonable profit, consideration will be
given to the complexity of the work to
be performed, the risk borne by the
contractor, the contractor’s invest-
ment, the amount of subcontracting,
the quality of its record of past per-
formance, and industry profit rates in
the surrounding geographical area for
similar work.

§ 35.6590 Bonding and insurance.
(a) General. The recipient must meet

the requirements regarding bonding de-
scribed in 40 CFR 31.36(h). The recipi-
ent must clearly and accurately state
in the contract documents the bonds
and insurance requirements, including
the amounts of security coverage that
a bidder or offeror must provide.

(b) Indemnification. When adequate
pollution liability insurance is not
available to the contractor, EPA may
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